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ANNOUNCEMENT OF ANNUAL CONVENTION 


It is with a great deal of pleasure that I am able to announce that 
the next annual convention of the Florida State Bar Association will be 
held at the New Palm Beach Hotel in Palm Beach, Florida, in the spring 
of 1934, probably the last week in March or the first week in April. This 
hotel is splendidly adapted for the purpose. Its equipment is of the very 
best and it is ideally constructed for convention purposes, both for enter- 
tainment and business features. 


The Palm Beach County Bar Association is preparing a splendid 
program of entertainment, and the attractions of the City of Palm Beach 
are so well known that it is useless to emphasize them. This is the first 
time the Association has ever met in Palm Beach and the local Bar As- 
sociation is hopeful that there will be a large attendance at the meeting— 
both members and their wives and families. Details as to the date and 
program will be announced during the winter. 


MID-YEAR CONFERENCE OF BAR DELEGATES 


The mid-year conference of Bar Delegates, as heretofore an- 
nounced, will be held at Jacksonville Beach on November 3rd, 1933, at 
the Ponte Vedra Golf Club, located on the Jacksonville Beach-St. Augus- 
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tine Highway, a few miles south of Jacksonville Beach. The golf course 
will be available to visitors and members. 

The program will be devoted principally to a round table discussion 
of plans for the coordination of local and state bar work, including dis- 
cussion of plans for the promotion of a unified bar in some form. 

Mr. Herbert Harley, Secretary of the American Judicature Society, 
and also Secretary of the National Conference of Bar Delegates, will be 
present and will discuss the history of the integration of the bar in other 
states, together with the results which have been accomplished. 

Preliminary reports are expected from the Committee on Criminal 
Law and Procedure and the Special Committee engaged in the Revision of 
Article V of the Florida Constitution. A preliminary statement from this 
Committee is printed in this issue of the Journal. All who expect to at- 
tend should consider the questions therein propounded. 


MEETING OF THE PUBLICATION COMMITTEE 


A meeting of the Publication Committee will be held November 
3rd, to discuss plans for the Journal that are very important. This Com- 
mittee will convene at the Ponte Vedra Golf Club, Jacksonville Beach, 
simultaneously with the meeting of the mid-year conference of bar 
delegates. 


It is a pleasure to announce that the response to the emergency 
call for the payment of dues has been very fine. There are still many 
who are delinquent, and who I hope will send in at least the $5.00. We 
must have an even better response before the Executive Couneil can 
recommend any further reduction in the annual dues. 
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Proximate Cause in Law 


BY MILES W. LEWIS, OF THE JACKSONVILLE BAR 


Copyright, 1933, ky Miles W. Lewis. 


THE POWER OF THE COURTS 
Chapter One 


The power of judges is as great today as it was 
in the time of the great common law judges who did 
so much to develop the law along the lines of justice, 
in the light of increasing knowledge, the development 
of intercourse between nation and nation, and between 
individuals. All human beings, judges included, at 
times exemplify the truth of Blackstone’s maxim that 
“Man’s reason is ruffled by passion, clouded by preju- 
dice and impaired by disease and intemperance.” It is 
also true that men of exalted character and great 
learning, and some of transcendent genius, have sat 
upon the bench and left lasting memorials to their in- 
dustry, intellect and character. Comparisons are in- 
vidious. It is not necessary to make comparison be- 
tween the judiciary and the executive and legislative 
branches of our government. Suffice it to say that 
the part that is being played, and which will be played 
in the maintenance and permanence of our institu- 
tions, by the courts, is so great that it cannot be over- 
estimated, and in that part, the power and duty of the 
judges to judicially legislate bulks large, and cannot 
be denied. The fiction that the judges only declare 
the law is nonsense. Fictions are necessary in the 
growth and administration of law. Their value has 
been and is apparent. But where there is no need of 
a fiction it should be promptly renounced. “The court 
must survey all times and all existence, as Plato said, 
to sustain the legislature.” (Schofield). They may do 
this for other purposes, for instance, in the realm of 
proximate cause, and in fact must do so, in so far as 
they are capable of doing so, if their judgments in this 
realm are to be just and fit to serve as precedents, and 
are not to be a blind following of precedents or a de- 
cision by a rule of thumb. 

It would be impossible to give an accurate enumer- 
ation of the hazards to which man is subject. Did 
we know all that exists now, a list would not be com- 
plete for the reason that the combinations of fact and 
circumstance which are possible in the flux that con- 
stitutes existence cannot be forecast. Here the wis- 
dom of God would be required. But a general com- 
ment will be suggestive. There are hundreds of dis- 
eases to which man is subject, there are the natural 
perils from which it is not intended that man should 
be secure, the artificial perils that have resulted from 
mechanical inventions and their use in connection 


with railroads, ships, roads, lighting, and in fact all 
perils which have been an outgrowth of the harness- 
ing of natural forces and their subjection to the use 
and abuse of man. The carnage of war dwindles in 
comparison with the death and destruction that fol- 
low in the wake of man’s so-called peaceful enterprises. 
Hospitals and cemeteries receive the victims of indus- 
trial and economic battles, for life is a warfare from 
the cradle to the grave. There is even a warfare with- 
in the human system, different cells or organs striving 
for supremacy, or battening and growing at the ex- 
pense of others. 

Since the facts of life are what they are, it is not 
true that a judge may be well versed in the law and 
administer justice properly by calling to the court’s 
aid experts in various lines. Neither the industry of 
counsel, nor the aid of experts in various fields will 
obviate the necessity of great knowledge and wisdom 
in a judge. It may be too much to expect of any mem- 
ber of the judiciary that he be what Varro was to the 
Romans, or Leonardo da Vinci was to his day and gen- 
eration, but, if a judge is ignorant of the language of 
science, when he sits upon the woolsack, wearing the 
judicial ermine, and topped with the judiciai wig, so 
to speak, his pomp and circumstance will not rescue 
him from the position of one who “hears the music 
and misses the tune.” ‘“Etenim omnes artes, quae ad 


-humanitatem pertinent, habent quoddam commune 


vinclum et quasi cognatione quadam inter se continen- 
tur.” (Cicero). 

An outstanding instance of the inability of courts 
to render just decisions in the absence of adequate in- 
formation is exhibited in the line of decisions refusing 
damages for nervous shock caused by fright. The 
actual scientific facts in regard to injuries from fright, 
their reality and enduring nature, is vouched for by 
the greatest names in the medical profession, Dejerine, 
Prince, Coriat, Walsh, Buckley, Cabot and a host of 
others. 

Note the following quotation from Selected Es- 
says on the Law of Torts. It is from a brilliant essay 
by Archibald H. Throckmorton. 

“In those jurisdictions in which recovery for 
nervous shock caused by fright is denied, con- 
sistency requires that where physical impact and 
fright are coincident in point of time and are fol- 


. 
fe 


lowed by shock resulting in physical injuries, no 
recovery shall be allowed for the physical injuries 
and shock if they are caused by the fright alone. 
In other words, the physical impact must not only 
accompany the fright, but must in part, at least, 
cause the shock in order to enable the plaintiff to 
recover for the shock and its effects. And this 
is the position taken in the New York case of 
Hack v. Dady.” Page 322. 

Truly it reminds one of the Hibernian feat of the 
man who dug a pit and thereafter fell into it and broke 
his own neck. 

As to the powers “inherent in the judicial office’, 
Judge Cardozo says in his book, The Paradoxes of Le- 
gal Science, that they “exist in undiminished force to- 
day. One does not extinguish them by saying that the 
earlier centuries were formative and that there has 
followed a modern age in which the law is a closed 
book. Every age is modern to those who are living 
in it.” pp. 17-18. 

The volume of scientific and philosophical know]- 
edge available to the bench cannot be covered by any 
judge. Each one may avail himself of much. The ag- 
gregate of judicial appreciation and appropriation will 
redound greatly to the benefit of society and the law. 
The power of the judge implies a duty to exercise that 
power. 

Judge Cardozo, who bids fair, in addition to the 
influence of his learning in developing the body of the 
law, to do for its language what some writers have 
done for the language of literature, writes as follows: 

“More and more we are looking to the scholar in 
his study, to the jurist rather than to the judge or 
lawyer, for inspiration and guidance. Historians tell 
us that in olden days the practice was followed by the 
German courts ‘of sending up the documents of a case 
to the law faculty of a university of some standing— 
Halle, Grefiswald, Jena—in order to obtain a consulta- 
tion as to the proper decision.’ A tendency different 
from this, yet recalling it in many ways, can be traced 
even now in the progress of our laws. Extra-judicial 
agencies are assuming an importance that increases 


year by year. Chief of these agencies is the criticism © 


and the suggestion of scholars in the universities and 
in other institutions of learning.” 

The growth of the law, Cardozo, pp. 11-12. Fur- 
ther he says: “I have made myself today the self-ap- 
pointed spokesman and defender of the philosopher in 
the field of law. I am not concerned to vindicate phil- 
osophy, either in jurisprudence or outside of it, as an 
inquiry of cultural value or speculative interest. Pre- 
tensions, thus limited, would perhaps be feebly con- 
tested, or even grudgingly allowed. My concern is 
with the relation of philosophy to life .. . You may 
find in the end, when you pass to higher problems, 
that instead of it being true that the study of the ul- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


timate is profitless, there is little that is profitable in 
the study of anything else.” 
Idem. p. 238. 

The above is sufficient justification for the quota- 
tions from the philosophers set forth in this book. Be- 
sides that the philosophical phases of “cause and ef- 
fect”? and of “proximate cause” are essential to any 
proper understanding of the decisions of the courts 
upon these problems. 

There has been a philosophy of the law. There 
still is. However, it has been and still is a scholastic 
philosophy. It has not been one that has kept pace 
with the times, with the progress of science and 
civilization. 

The following, however, states a danger to what 
the law is subject: 

“Everywhere that a doctrine is ripe for scholastic 
teaching and has arrived at formal precision, every- 
where that the pedagogics of orthodoxy are deter- 
mined by methods held to be exhaustive, and every- 
where that truth has to be extracted from a text ex- 
plained by commentaries, there we see the inception of 
scholasticism.” 

Comparative Philosophy, 
Masson Oursel, p. 107. 

The defect of scholasticism has always more or 
less infected the judicial function. Some judges have 
fought against it. Some judges have realized that 
when the law becomes a complete system it will be 
dead. It will not be permitted to die in this manner. 

Little by little, by “Intersticial legislation” and 
even by bolder consummations, enlightened members 
of the judiciary have been gradually adding to the 
foundations of the law, and improving its super- 
structure. 

Judge Cardozo writes as follows: 

“Let me assume a case where authority is silent. 
You, gentlemen, or as many of you as may be lucky 
enough to receive a retainer, are the lawyers. I am 
the distracted judge. You have ransacked the digests, 
the cyclopedias, the treatises, the law reviews. The 
decision on all fours which counsel love to produce 
with a latent note of triumph, cowing with authority 
the sceptic on the bench, this buried treasure of the 
law books, refuses to come forth. The vigils and the 
quest yield at most a few remote analogies, which can 
be turned as easily to the service of one side as to the 
service of the other. What are you going to do to per- 
suade? What am I going to do to decide? Perhaps 
we shall, neither of us, be fully conscious of the im- 
plications of the process. Much that goes on in the 
mind is subconscious or nearly so. But if, when the 
task is finished, we ask ourselves what we have done, 
we shall find, if we are frank in the answer, that with 
such equipment as we have, we have been playing the 
philosopher.” 
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‘“‘We had in my court a year or more ago a case 
that points my meaning. (Hynes vs. N. Y. Central R. 
R. Co., 231 N. Y. 229). A boy was bathing in a river. 
He climbed upon a springboard which projected from 
a bank. As he stood there, at the end of the board, 
poised for his dive into the stream, electric wires fell 
upon him, and swept him to his death below. In the 
suit for damages that followed, competitive analogies 
were invoked by counsel for the administratrix and 
counsel for the railroad company, the owner of the up- 
land. The administratrix found the analogy that 
suited her in the position of travellers on a highway. 
The boy was a bather in navigable waters; his rights 
were not lessened because his feet were on the board. 
The owner found the analogy to his liking in the po- 
sition of a trespasser on land. The spring-board, 
though it projected into the water, was, none the less, 
a fixture, and as a fixture it was constructively a part 
of the land to which it was annexed. The boy was a 
trespasser upon land in private ownership; the only 
duty of the owner was to refrain from wanton and ma- 
licious injury; if these elements were lacking, the 
death must go without requital. Now, the truth is 
that, as a bit of dialectics, these analogies would bring 
a judge to an impasse. No process of merely logical 
deduction could determine the choice’ between them. 
Neither analogy is precise, though each is apposite. 
There has arisen a new situation which could not force 
itself without mutilation into any of the existing 
moulds. When we find a situation of this kind, the 
choice that will approve itself to this judge or that, 
will be determined largely by his conception of the end 
of the law, the function of legal liability; and this 
question of ends and functions is a question of 
philosophy.” 

“In the case that I have instanced, a majority of 
the court believed that liability should be adjudged. 
The deductions that might have been made from pre- 
established definitions were subordinated and adapted 
to the fundamental principles that determine, or ought 
to determine, liability for conduct in a system of law 
wherein liability is adjusted to the ends which law 
should serve.” 

Cardozo, The Growth of the Law, 
pp. 98, 99, 100, 101. 

See also Oppenheim vs. Kridel, 236 N. Y. 156, 
holding that a woman, as well as a man, may maintain 
an action for criminal conversation. The court waived 
aside the precedents from Coke and others. “We did 
not ignore these precedents, but we held them incon- 
clusive. Social, political and legal reforms had 
changed the relations between the sexes, and put 
woman and man on a plane of equality.” 

Cardozo, The Growth of the Law, 
p. 105. 
Judge Cardozo cites Brown vs. U. S., 256 U. S. 
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335. “The trial judge had charged that the defend- 
ant, though attacked with a deadly weapon, was not at 
liberty to stand his ground if a man of reasonable pru- 
dence would have seen a possibility of flight. Sup- 
port is not lacking for such a statement of the law. 
The Supreme Court, speaking by Holmes, J., refused 
to accept a rule so unrelated to normal human conduct 
under stress of strong emotion.” 


Idem. pp. 114-115. 


One more quotation from this scholarly judge, 
whose work will live after him: 

“Sooner or later, if the demands of social utility 
are sufficiently urgent, if the operation of an existing 
rule is sufficiently productive of hardship or incon- 
venience, utility will tend to triumph.” 

To a large extent, many lines of decision have 
produced a rhetoric only, and have created a condition 
in which lawyers and judges flounder in an ocean of 
verbalism. An attempt must be made to arrive at the . 
real underlying principles of judicial decisions, the 
principles which should control in reaching a decision, 
that laws may effectuate their purposes, and that 
judges may decide in accordance with justice, having 
in view every consideration which should enter into 
and have weight in making their decisions. A formal 
logic will not do. Sophistic views should not prevail 
over right, and a scholasticism in the law which is 
preventive of justice should not be tolerated. The 
reason of the law is not as rough as some would have 
us believe, nor so rough or inexact as to bring upon it 
reproach. The proof is manifest. The higher animals 
even can reason. This has been demonstrated beyond 
cavil. They do not use the syllogism. Whole systems 
of philosophy have been developed and have functioned 
and been the basis of intellectual achievement to a re- 
markable degree without its conscious use. Further- 


_more, the practical concerns of life, and much scientific 


work and discovery have gone on and advanced with- 
out the conscious use of the syllogism. 

“If the sophists are pioneers, the scholasticists 
are those who achieve completion: a perilous glory, for 
thought that lives on itself without being renewed 
risks death from inanition in measure as the system in 
which it is enclosed is well adjusted: the system seals 
thought hermetically from contact with the rest of the 
world.” 


Comparative philosophy, Masson-Oursel, 
p. 110. 


An outstanding example is the language of Sir 
Richard Couch in the case of Victorian Railway Com- 
missioners vs. Coultas, 13 A. C. 222, 226 (1888), re- 
fusing to allow a recovery for damages by nervous 
shock caused by defendant’s negligence, in the absence 
of proof of actual impact, though serious injuries re- 
sulted from the shock. His language was as follows: 
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“The learned counsel, for the respondents was 
unable to produce any decision of the English Courts 
in which, upon such facts as were proved in this case, 
damages were recovered ... It is remarkable that no 
precedent has been cited of an action similar to the 
present having been maintained or even instituted, and 
their Lordships decline to establish such a precedent.” 
At about the same time the Supreme Court of 
New York in Lehman vs. Brooklyn City R. Co., 47 
Hun. (N. Y.), 355, 356, denied a recovery for physical 
injuries due to nervous shock caused by plaintiff’s be- 
ing frightened at a runaway horse. The court, speak- 
ing through Dykman, J., said: 

“We have been unable to find either principle or 
authority for the maintenance of this action and we 
have been referred to none by the counsel.” 

These decisions were rendered at a time when, at 
least upon the continent of Europe, if not in England 
and America, a wealth of knowledge had been built up 
amply justifying a scientific and serious consideration 
of the problem involved in the two cases, and an at- 
tempt to formulate a rule based upon an advanced 
state of scientific knowledge and data of recognized 
value right at hand and so easily obtainable. 

In no field of the law is the range more free, the 
judge less trammelled than in the realm of proximate 
cause. This is as it should be. It is far more reason- 
able to hope to find the wide knowledge, wisdom and 
logic essential to properly deal with this subject, in a 
judge, than in a legislator. The personnel of legisla- 
tive bodies is recruited from every walk of life. Judges 
are specialists in the law, and in germane subjects, or 
should be. Besides it would be impossible to lay down 
a hard and fast rule for judicial guidance in the mat- 
ter. So, relief from the maze must come from the 
bench. The courts must discover and reveal the theme 
that is current in all the cases turning upon the prob- 
lem of proximate cause; they must spin a thread that 
will guide one out of the labyrinth made up of the ad- 
judicated cases. Pursuing the phrase through the de- 
cisions reminds one of Shakespere’s lines: 


“He cranks and crosses with a thousand doubles; 
The many musets through which he goes 
And like a labyrinth to amaze his foes.” 


CAUSE AND EFFECT 
Chapter II 


The mind is capable of dealing with the problem 
of cause and effect only in a conditioned and relative 
manner. In fact, perhaps, the problem can only be 
dealt with as the six blind men dealt with the elephant. 

When the law is entirely divorced from meta- 
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physics and philosophy, it will be poor indeed. The 
law cannot thrive upon itself alone. 

Erskine said of evidence that “the rules of evi- 
dence are founded in the charities of religion, in the 
philosophy of nature, in the truths of history, and in 
the experience of common life”. 1794, Hardy’s Trial, 
24 How. St. Tr. 966. Much more truly can it be said 
that the law in general should be so found. It is not 
only well, but it is necessary to inquire, even in a law 
book, into the philosophy underlying the problem of 
cause and effect. 

Before I take up the matter in the light of the 
existing philosophy on the subject, it appears proper 
to make the two following quotations as evidence of 
the present state of the law itself dealing with the 
problem: 

“The true nature of the rule of remoteness of 
damage is a question on which little guidance is to be 
obtained from the authorities.” Salmond: Law of 
Torts (6th Ed.) “It must be regarded as one of the 
unsettled questions of the law, and any attempt to 
formulate a definite and exhaustive answer to it must 
necessarily be merely speculative. The question, how- 
ever, is so fundamental that the attempt must be 
made.” (Id. p. 142.) 

The answer must be sought in a philosophy such 
as that shadowed forth and announced in the formula 
of Professor Edgerton in the following paragraph: 

“A legal cause is a justly-attachable cause; (or) 
a legal consequence is a justly-attributable conse- 
quence; (or) a legal cause is a cause which stands in 
such relation to its consequence that it is just to give 
legal effect to the relation; meaning by ‘just’ not 
merely fair as between the parties, but socially advan- 
tageous, as serving the most important of the com- 
peting individual and social interests involved.” 

72 U. of Pa. Law Rev. 211, 343. 

I will return to this statement later. 

The name of John Stuart Mill, English philoso- 
pher and economist, commands respect. He thus dis- 
cusses cause and effect: 

“The phenomena of nature exist in two distinct 


— relations to one another: that of simultaneity, and that 


of succession. Every phenomenon is related, in an uni- 
form manner, to some phenomena that coexist with it, 
and to some that have preceded or will follow it.” 

“From laws of space and number alone, nothing 
can be deduced but laws of space and number.” 

Idem. 

“Of all truths relating to phenomena, the most 
valuable to us are those which relate to the order of 
their succession. On a knowledge of these is founded 
every reasonable anticipation of future facts, and 
whatever power we possess of influencing those facts 
to our advantage. Even the laws of geometry are 
chiefly of practical importance to us as being a portion 
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of the premises from which the order of the succession 
of phenomena may be inferred.” 
Idem. 

“The notion of causation is deemed, by the schools 
of metaphysics most in vogue at the present time, to 
imply a mysterious and most powerful tie, such as 
cannot, or at least does not, exist between any physical 
fact and that other physical fact upon which it is in- 
variably consequent, and which is popularly termed its 
cause: and thence deduced the supposed necessity of 
ascending higher, into the essences and inherent con- 
stitution of things, to find the true cause, the cause 
which is not only foilowed by, but actually produces 
the effect. No such necessity exists for the purpose 
of the present inquiry, nor will any such doctrine be 
found in the following pages. But neither will there 
be found anything incompatible with it. We are in no 
way concerned in the question. The only notion of a 
cause which the theory of induction requires, is such 
a notion as can be gained from experience. The law 
of Causation, the recognition of which is the main pil- 
lar of inductive philosophy, is but the familiar truth, 
that invariability of succession is found by observation 
to obtain between every fact in nature and some other 
fact which has preceded it; independently of all con- 
sideration respecting the ultimate mode of production 
of phenomena, and of every other question regarding 
the nature of ‘Things in themselves.’ ” 

Idem. 

“Between the phenomena, then, which exist at 
any instant, and the phenomena which exist at the 
succeeding instant, there is an invariable order of suc- 
cession; and, as we have said in speaking of the gen- 
eral uniformity of the course.of nature, this web is 
composed of separate fibres; this collective order is 
made up of particular sequences, obtaining invariably 
among the separate parts.” 

Idem. 

“Since, then, mankind are accustomed, with ac- 
knowledged propriety so far as the ordinances of lan- 
guage are concerned, to give the name of cause to al- 
most any one of the conditions of a phenomenon, or 
any portion of the whole number, arbitrarily selected, 
without excepting those conditions which are purely 
negative, and in themselves incapable of causing any- 
thing; it will probably be admitted without longer dis- 
cussion, that no one of the conditions has more claim 
to that title than another, and that the real cause of 
the phenomenon is the assemblage of all its conditions. 

Idem. 

Anyone who wishes to pursue this matter of cause 
and effect further, may consult the works of David 
Hume, Dr. Thomas Brown, John Stuart Mill, Royer 
Collard, M. deBiran, Locke, and especially the writings 
of Sir William Hamilton, (Met. Lec. 39, 40), and when 
he is through with the excursion and he turns to the 


more modern philosophers in the hope that they are 
more enlightened than the intellectual giants who have 
dealt with the subject in years gone by, he will be dis- 
appointed. Whether Sir William Hamilton is correct 
in his views or not, the inquirer will at least concede 
that there is a certain natural imbecility of the human 
mind which prevents it from fathoming the mystery 
of cause and effect. 

It seems that the relation of cause and effect is 
something that the mind intuitively grasps. It is 
manifest that animals take cognizance of the relation. 
It certainly therefore cannot be held to arise out of a 
mind capable of discovering the theory of a “concept” 
or the syllogism. 

When man in what he calls his reasoning process- 
es assumes that he has an accurate idea of the relation 
of cause and effect, that he can explain it, he is mak- 
ing an assumption that he cannot substantiate. 

Sir William Hamilton believed that our idea of the 
relation of cause and effect arose not from a power 
but from an impotence of mind; on this he bases his 
theory of the “conditioned”. Infinite number, infinite 
space and infinite time are beyond human comprehen- 
sion. So is the relation of cause and effect. The fol- 
lowing quotation from Locke may be helpful: 

“In the notice that our senses take from the con- 
stant vicissitudes of things, we cannot but observe 
that several particulars, both qualities and substances, 
begin to exist; and that they receive their existence 
from the due application and operation of some other 
being. From this observation we get our ideas of 
cause and effect. That which produces any simple or 
complex idea, we denote by the general name, cause, 
and that which is produced, effect. Thus finding in 
that substance which we call wax, fluidity, which is a 
simple idea which was not in it before, is constantly 
produced by the application of a certain degree of heat, 


-we call the simple idea of heat in relation to fluidity 


in wax, the cause of it, and fluidity, the effect.” 
Essay, B. 11, c. xxci, Sec. 1. 

Cause and effect, so far as humanly cognizable, is 
something subjective, something in its human concep- 
tion existing solely in the mind of man, a conditioned, 
relative and limited “thing”, existing in the mysteri- 
ous mind of man, a phase of his adaptation to the en- 
vironment in which he “lives, and breathes and has his 
being”. 

No lawyer or judge can reasonably object to ar- 
gumentum ad verecundiam of which this chapter is a 
good example. No one ever attended the argument of 
any case before a judge who did not discover that the 
argument in the main consisted of an appeal to the 
court’s respect for some great authority, or even an 
authority not great. So I continue with some further 
quotations. 

Sir William Hamilton’s statement as to cause and 
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effect, and his contention that our idea of cause and 
effect results from a certain “imbecility” of the hu- 
man mind, is set forth in the following quotation in a 
lucid manner. 

“To manifest the utility of introducing the prin- 
ciple of the Conditioned into our metaphysical specu- 
lations, I shall (always in outline) give one only, but 
a signal illustration of its importance. Of all ques- 
tions in the history of philosophy, that concerning the 
origin of our judgment of Cause and Effect is, per- 
haps, the most celebrated; but strange to say, there is 
not, so far as I am aware, to be found a comprehensive 
view of the various theories, proposed in explanation, 
not to say, among these, any satisfactory explanation 
of the phenomenon itself.” 

“The phenomenon is this: When aware of a new 
appearance, we are unable to conceive that therein has 
originated any new existence, and are, therefore, con- 
strained to think, that what now appears to us under 
a new form, had previously an existence under others. 
These others (for they are always plural) are called 
its cause; and a cause (or more properly causes) we 
cannot but suppose; for a cause is simply everything 
without which the effect would not result, and all such 
concurring, the effect cannot but result. We are utter- 
ly unable to construe it in thought as possible, that 
the complement of existence has either been increased 
or diminished. We cannot conceive, either, on the one 
hand, nothing becoming something, or, on the other 
hand, something becoming nothing. When God is said 
to create the universe out of nothing, we think this, 
by supposing, that he evolves the universe out of him- 
self; and in like manner, we conceive annihilation, only 
by conceiving the creator to withdraw his creation 
from actuality into power.” 


“ ‘Nil posse creari ~ 
De Nihilo, neque quod genitu ’st ad Nil revocari;’ 
——‘Gigni 
De Nihilo, Nihil, in Nihilum Nil posse reverti:’-— 
... these lines of Lucretius and Persius enounce a 
physical axiom of antiquity; which, when interpreted 


by the doctrine of the Conditioned, is itself at once re- 


called to harmony with revealed truth, and express- 
ing, in its purest form, the conditions of human 
thought, expresses also, implicitly, the whole intel- 
lectual phenomenon of casuality.” 

It is manifest that the idea of cause is a funda- 
mental idea of the mind, one not discoverable in isola- 
tion, an idea that cannot be considered separately and 
apart unto itself, but one that discloses itself in con- 
nection with the observance of phenomena. It, there- 
fore, comes down to this, that in considering cause in 
law, “proximate cause’, if we are to take an intelligent 
view of it and one that will bear a philosophical con- 
sideration, or a consideration in the light of common 
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sense, we must consider cause as it really manifests it- 
self to the human mind, which means, as I shall under- 
take to show, that we must consider the individual 
case which is presented to the court for determination. 
Not that there is no such thing as a concept, for there 
is, but, I shall endeavor to show that the concept is 
without real meaning or significance without reference 
to the particular, the concrete. Before I take up the 
concept, I shall submit a few quotations, with a ref- 
erence to many, showing that there is a common sense 
of mankind, recognized by most eminent thinkers. 

The mind in considering cause and effect “finds 
itself compelled to have recourse to principles which 
transcend the region of experience, while they are re- 
garded by common sense without distrust.” 

The truth about the matter is that even the lower 
animals possess a common sense. It is nonsense to 
term the facility and excellence of their adaptations to 
environment, instinct. No one knows what “instinct” 
means. But we are all able to observe and appreciate 
the facility and excellence with which the lower ani- 
mals adapt themselves to environment, take cog- 
nizance of space and time and cause. It is futile to 
become angry because the apes look like us and act 
like us. Comparative anatomy has shown that we can 
learn much from them in one way, and other sciences 
disclose the opportunity to learn from them in others. 
But back to the witnesses for the existence of common 
sense. 

In his work, The Philosophy of Common Sense, 
Sir William Hamilton quotes “One hundred and six 
witnesses”, to the existence of this common sense in 
man. The names, inter alios, include: Greek: Hesoid, 
Aristotle, et al; Latin: Lucretius, Cicero, Horace, Sen- 
eca, Pliny the Younger, Quintillian, Tertullian, St. 
Augustine, et al; British: Duns Scotus, Sir John Da- 
vies, Hume, et al., and others of many other nation- 
alities. 

“Aelius Aristides,—Platonic Oration, ii. (Opera, 
ed. Canter, t. iii. p. 249; ed. Jebb. t. ii. p. 150)—‘That 
the Many are not to be contemned, and their opinion 
held of no account; but that in them, too, there is a 
presentiment, an unerring instinct, which by a kind of 
divine fatality, seizes darkling on the truth; this we 
have Plato himself teaching, and ages earlier than 
Plato, this old Hesiod, with posterity in chorus, in 
these familiar verses sang: 


‘The Fame, born of the many-nation’d voice 
Of mankind, dies not; for it lives as God.’ 


These verses are likewise adduced by Aristotle as 
proverbial. (Eth. Nic. vii. 13-14). 
They may also be rendered thus: 


‘The word, forth sent by the conclamant voice 
Of mankind, errs not; for its truth is God’s.’ 
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Fame (Public Opinion) had her temple in Athens.” 


Philosophy of Common Sense, 
Sir William Hamilton, pp. 157-158. 


The views of Sir William Hamilton, and the au- 
thorities he quotes, would tend to place the rough logic 
of the law, as Wigmore calls it, on a better plane. 

There is one other factor in judicial ratiocination 
about “proximate cause” that I wish to present and 
make as clear as possible, and that is the “concept.” 

A concept is “A general notion; the predicate of 
a (possible) judgment; a complex of characters.” 

Aristotle and his followers did much to keep the 
world in intellectual darkness, to prevent discovery 
and progress, for many centuries by claiming and 
teaching that science was to be promoted by deduction, 
by reasoning from the general to the particular; 
whereas, in truth and in fact we must reason from the 
particular to the general, and our process must be 
inductive. 

The decisions of the courts in the matter of proxi- 
mate cause exhibit a futile attempt to deal with con- 
cepts which are ill-defined, and which are in fact de- 
scribed in so many different ways that it is perfectly 
manifest that there is no definition of proximate cause 
which is a definition of a concept intelligible to the 
mind. The inability of the mind to divorce itself from 
the individual and particular and to treat universal 
and particular as though they were separate and self- 
subsistent is recognized by many philosophers. The 
truth is that Aristotle and his followers who developed 
the Scholasticism which paralyzed the human mind for 
centuries recommended the impossible in human 
thought, and present day courts are attempting the 
impossible in dealing with this problem of “proximate 
cause”, for the reason that the particular and the con- 
crete which is the source of knowledge has been ig- 
nored. Furthermore, so far as the courts are con- 
cerned, in their dealings with generalities they have 
wholly ignored the fact that there is a fundamental 
idea at the base of legal liability in the cases involving 
“proximate cause’’, but it is one involving problems of 
ethics, morals and justice, as well as logic. 

There are symbols which we interpret as convey- 
ing what is in a high degree general, but they have not 
the less to be actual individual images. And this is 
so because we cannot reason, nor develop the dynamic 
power of reflection through conceptions, apart from 
actual or imagined individual examples.” 


Human Experience, Viscount Haldane. 
So, in a Judge in formulating any general rule 


with reference to proximate cause, a wide experience 
of and acquaintance with individual cases is necessary 


if he is even to have the power of conceiving a general 
rule, based on reason and justice. 

“It seems to be quite wrong to treat universal and 
particular as though they were separate and self-sub- 
sistent factors in our actual experience. They appear 
to be only theoretically separable aspects of the actual 
fact ... Our general conception of an individual thing 
belongs indeed only to our thinking about it; it is a 
notion formed in a process of abstraction. Neverthe- 
less it is an essential aspect in knowledge. It is formed 
necessarily, because all knowledge is of the nature of 
abstraction from individual experience, and excludes 
bare particularity. It is putting out of mind what is 
irrelevant to the kind of knowledge we are seeking in 
what is before us, that we classify, and assign order 
and meaning in our daily lives. But we nevertheless 
experience neither classes nor orders excepting as ex- 
pressed in their members.” 

Idem. 

“Every object in our experience, even when it is 
most shot through by reflection, is in ultimate analys- 
is, as we have seen, individual in character. It is not 
only concrete, but it is unique and stands for itself 
alone.” 

Idem. 

“In all human experience the factor of the par- 
ticular comes in as well as that of the universal in 
thought. But neither can reach reality apart from the 
other . . . But when we know and formulate and ex- 
press our knowledge it is in the universal element 
alone that we have to concentrate ourselves. That of 
the bare particular eludes us. We cannot fasten on it 
in its own isolated nature because it has no nature 
that we can describe to ourselves in any terms. It is 
a residuary factor which we cannot exhaust or even 
reach or define, a limit towards which we proceed as 
we endeavor to cover the whole character of the in- 


‘dividual object of our experience by description in gen- 


eral terms. But it is a limit to which we approach 
only asymptotically, that is to say, we never come up 
to it.” 

Idem. 

It is, therefore, not correct to assume in consider- 
ing the matter of “proximate cause” that the human 
mind is capable of forming a concept which will cover 
all the cases involving the phrase, or what the phrase 
is construed to mean. The fact is, no concept formed 
in the human mind can be complete without a knowl- 
edge of all the individual things which could be com- 
prehended within it. It is impossible in the nature 
of things for the human mind to have such knowledge. 
These are practical matters. They lie at the base of 
the intelligent administration of justice. They are not 
matters of philosophy or metaphysics that can be left 
to theorists, or abandoned by the lawyer or the judge. 


It was inept to use the adjective “proximate” as © 
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has been done in the phrase “proximate cause”. 

The adjective “proximate” can only relate to 
space and time. “Space and time cannot be general- 
ized or apprehended by or under concepts. Concepts 
suppose definite attributes of objects limited by and 
individualized in Time and Space.” 

The Human Intellect, Porter, p. 565. 

“Space and Time cannot in the ordinary sense of 

the term be defined.” 
Idem. 

The ineptness and actual folly of utilizing the 
phrase “proximate cause” in the manner in which it 
has been used by courts is shown by the following 
paragraph: 

“Though time and space cannot be defined or con- 
ceived by the relations of objects and events which im- 
ply time and space, yet, on the other hand, as the cor- 
relates of all such subjects, they can be explained to 
the mind by means of the limited relations which im- 
ply their real existence. It is so far from being true 
that, because space and time are known by intuition, 
they are known out of all or any relation to limited ob- 
jects and events; that it is only possible to know them 
in such relations, or connections. They are only 
known as implied in and required by the relations 
which are called collectively the extension and dura- 
tion of such concrete realities. And yet, as has been 
shown, they cannot be generalized nor defined by 
means of any attributes or relations whatever, because 
all such imply their existence. They cannot, on the 
other hand, be suggested or recognized in either 
thought or language, except by means of these very 
relations which connect them with finite objects.” 

Idem. page 566. 

In other words correlates, space and time, only 
known by intuition in relations or connections of vital 
import in the law are made to do service for which in 
the nature of things, by the natural constitution of the 
human mind, logical modes of thought and reason, 
they are not fitted. At least that is what has been at- 
tempted by the phrase “proximate cause”. That is 
what the word “proximate” implies has been done. 


Hence, one law writer said that judging by the cases” 


“The princess has been abducted” or “at least dis- 
guised.” The fact is there was no such princess in 
actuality. The concept involving the basis of liability 
should be, as far as possible, placed upon its true basis. 
The basis is not proximity of time or of space. 
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PROXIMATE CAUSE, IN LAW 


Chapter III 


Great names are used to conjure with. Bacon’s 
is no exception. One writer said with reference to his 
famed maxim: “Regula I. In jure non remota causa 
sed proxima spectatur,” that “Bacon cannot be 
wrong”. The truth is, he cannot be right, in this 
instance. 

Of the examples given by Lord Bacon only one is 
pertinent to the inquiry made in this book, or in any 
work on proximate cause, and that is of little help. 
The example is as follows: 

“In like manner this rule holdeth not in criminal 
acts, except they have a full interruption; because 
when the intention is matter of substance, and that 
which the law doth principally behold, there the first 
motive must be principally regarded, and not the last 
impulsion. As if I. S. of malice prepense discharge a 
pistol at I. D. and miss him, whereupon he throws 
down his pistol and flies, and I. D. pursueth him, 
whereupon he turneth and killeth I. D. with a dagger; 
if the law should consider the last impulsive cause, it 
should say that this was in his own defense; but the 
law is otherwise, for it is but a pursuance and execu- 
tion of the first murderous intent. But if I. S. had 
fallen down, his dagger drawn, and I. D. had fallen by 
haste upon his dagger, there I. D. had been felo-de-se, 
and I. 8. shall go quit.” 

It is perfectly clear from the foregoing, and from 
Bacon’s other writings that he did not have torts in 
mind when he wrote the above. 

A key to Bacon’s idea is found at the beginning 
of his essay on the use of the law. He states: “The 
use of the law consisteth principally in these three 
things: 1. To secure men’s persons from death and 
violence. 2. To dispose the property of their goods 
and lands. 3. For preservation of their good names 
from shame and infamy.” Bacon’s Works, Vol. IV, p. 
82. The use of his maxim has produced infinite con- 
fusion and error. The phrase came into use very re- 
cently. It should be abandoned altogether. 

I submit the following as a definition of ‘Proxi- 
mate Cause” for the purposes of the law of torts: 


PROXIMATE CAUSE IS A TORTIOUS ACT OR 
OMISSION, WHICH, IN AND OF ITSELF, OR IN 
ITS EFFECT OR RESULT, EITHER ACTIVELY OR 
PASSIVELY, CONSTITUTES ONE OR MORE OF 
THE CONDITIONS PRODUCING THE INJURY 
AND DAMAGE COMPLAINED OF. 


In citing cases I do not intend to follow the order 
of possible cases suggested by the definition above. 
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Other considerations prompt a different manner of 
procedure. 

The following is a most enlightened decision: 

“Negligence — Proximate Cause — Negligence of 
owner of barge in permitting gases in hold as proxi- 
mate cause of death in explosion caused by lightning. 

Negligence of the owner of a combination oil and 
rock barge in failing properly to clean out the hold of 
the barge so as to prevent the generation of gases by 
scraping the sides of the tank and removing, as far as 
possible, all oil and by filling the hold with water or 
steam to exclude the gases therefrom, was a proxi- 
mate cause of the death on board the barge of em- 
ployes of a contractor making alterations in an ex- 
plosion which occurred when the barge was struck by 
lightning during a storm. In actions for the death of 
the employes the lower court held that the striking 
of the barge by lightning and the explosion of the 
gases therein as a result thereof was not such a nat- 
ural and probable consequence of leaving the gases in 
the barge as should reasonably have been anticipated 
by the owner and that the lightning and not the negli- 
gence of the owner in leaving the gases in the barge 
was therefore the proximate cause of the death of the 
contractor’s employes. The circuit court of appeals 
held otherwise. Adopting as the test the rule laid 
down by the Supreme Court of the United States in 
Milwaukee, etc., Ry. v. Kellogg, 94 U. S. 469, that the 
proximate cause of an injury is the ‘natural, probable 
consequence of the negligence’ which ‘ought to have 
been foreseen in the light of the attending circum- 
stances’ with ‘no intermediate efficient cause .. . dis- 
connected from the primary fault, and self-operating,’ 
the circuit court of appeals stated that the negligence, 
the primary cause, was not self-operating, that the 
lightning, the secondary cause, was not the sole proxi- 
mate cause, that such secondary cause, although dis- 
connected from the primary cause, was not self-oper- 
ating, that the explosion would not have occurred had 
there been no accumulation of gases, that there was 
no intermediate or intervening efficient cause oper- 
ating between the negligence and the death of the em- 
ployees so as to destroy the causal relation of the 
negligence to the death of the employees ‘but rather 
two concurring causes, neither self-operating yet to- 
gether efficient in bringing about the catastrophe, 
‘and that the explosion as the result of the negligence 
reasonably might have been foreseen in the light of 
the attending circumstances. 

The fact that similar explosions had not occurred 
on other oil barges on the same river under identical 
attending circumstances was not conclusive that the 
result could not reasonably have been foreseen. The 
court stated that ‘reasonable expectation of injurious 
consequences’ is not ‘to be determined by the fact that 
no similar injurious result has been known to follow 


a like wrongful act under identical attending circum- 
stances’ and that ‘we think the true rule to be that 
when the thing done produces immediate danger of in- 
jury, and is a substantial factor in bringing it about, 
it is not necessary that the author of it should have 
had in mind the particular means by which the po- 
tential force he has created might be vitalized into 
injury.’ The court cited Section 310 of Tentative 
Draft No. 8, April 2, 1932, of the American Law In- 
stitute’s Restatement of Torts, which states: ‘If the 
actor’s conduct is a substantial factor in bringing 
about the other’s injury, the fact that the actor 
neither foresaw nor should have foreseen the extent 
of the injury or the manner in which it occurred, does 
not prevent him from being liable.” 


Johnson Adm., et al, v. Kosmos Portland 
Cement Co., Sauer, Exec. etc., et al. v. 
Same; C. C. A. 6, Nos. 6079-80, March 
17, 1933. (Simons, C. J.) 


The quotation from the Tentative Draft of the 
American Law Institute’s Restatement of the Law of 
Torts follows the suggested definition by Jeremiah 
Smith set forth in his essay published in Selected 
cases on the Law of Torts, which is as follows: 

“By way of rough approximation to a correct gen- 
eral rule, we suggest the following statement, which 
is in the nature of a fragment of a code on torts 
framed after the manner of the Indian Penal Code; 
i. e., giving first a general rule in broad terms, and 
then accompanying it with explanations (or subsidiary 
rules) and also with concrete illustrations. 

Problem—What constitutes such a relation of 
cause and effect (such a causal relation) between de- 
fendant’s tort and plaintiff’s damage as is sufficient 
to maintain an action of tort? 

General Rule—Defendant’s tort must have been a 
substantial factor in producing the damage complained 
of. 

Or,—To constitute such causal relation between 
defendant’s tort and plaintiff’s damage as will suffice 
to maintain an action of tort, the defendant’s tort 
must have been a substantial factor in producing the 
damage complained of”’. 

Selected Essays on the Law of Torts, pp. 
711-712. 

In note 22 on page 712 of the book quoted above 
we find the following: 

“Possible substitutes for ‘substantial’: Consider- 
able. Important. Large. Material. Efficient. Con- 
tinuously Efficient.” 

The definition given by Judge Smith does not ac- 
curately define a concept. The meaning of the words 
“Proximate Cause” is left in nubibus. With his defini- 
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tion, it still remains for the court to reach a conclusion 
in each case, very much unaided, upon some basis 
which is implied but not expressed in Judge Smith’s 
definition. 

The real basis must be sought in the general law 
of torts, in the law of negligence and in the law of 
proximate cause, upon principles of justice, broader 
and more far reaching than can be found in any defini- 
. tion of tort, negligence or proximate cause that exists 
in the law books. The true principal must be found 
in an exegesis such as that recommended by Origen, 
into which all knowledge and philosophy that is avail- 
able finds place and is brought into play. A compara- 
tive investigation of the bases of criminal and civil re- 
sponsibility alone will reveal the principles that are to 
apply. 
common sense, justice, policy and precedent must play 
their proper part. 

Let us consider the above cited case in the light 
of the plain facts. It is impossible to give an accurate 
definition of a tort. 

“It is quite common to define a tort by ringing 
changes on the fallacious infelicity. ‘A tort is a wrong 
independent of a contract.’” Jaggard Torts, p. 5. 

“Just as the criminal law consists of a body of 
rules establishing specific offenses, so the law of torts 
consists of a body of rules establishing specific in- 
juries. Neither in the one case nor in the other is 
there any general principle of liability”. Salmond L. 
Torts (6th ed.), Par. 2. 

“There is no such thing as a typical tort, an actual 
tort, that is to say, which contains all the elements 
entering the rest. One tort is as perfect as another; 
and each tort differs from the others in its legal con- 
stituents.” Bigelow Torts, (8th ed.), p. 64. 

Many eminent authorities could be cited to the 
same effect. It is true that the notion set forth in 
the above quotations has been rejected by other 
writers. . However, despite the acknowledged earnest- 
ness and learning of such writers on the law, none of 
them has succeeded in giving an accurate definition 
of a tort. 


It is also true that it is imospsible to give an ac- 


curate definition of negligence. The best definition is 
probably that of Judge Cooley. It is as follows: 
“The failure to observe, for the protection of the 
interests of another person, that degree of care, pre- 
caution and vigilance which the circumstances justly 
demand, whereby such other person suffers injury.” 
Cooley on Torts, (3rd ed.) pp. 13824-1325. 
In considering this definition it must be borne in mind 
that no liability attaches unless the negligence com- 
plained of was the proximate cause of the injury. It 
is, therefore, manifest that the problem of “Proximate 
Cause” is inextricably interwoven with the law of 
torts and of negligence. The decisions on the subject 


In this investigation considerations of logic,. 
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of proximate cause would never have existed in their 
present form if, instead of Lord Bacon’s maxim hav- 
ing been used as a basis upon which to develop the 
law on this subject, some general and comprehensive 
maxim had been used. “Sir Frederick Pollock has re- 
minded us in a stimulating essay that there may be 
more of honest truth in the inspiring generality than 
in many an arid phrase of a colder, if exacter, science’. 
There would be more logic in the decisions if Ulpian’s 
definition of jurisprudence had been used. He said: 
“Jurisprudence is the knowledge of things human and 
divine, the science of the just and the unjust.” Ifa 
definition of justice is sought Justinian’s Institutes 
furnish it: 

“Justitia est constans et perpetua voluntas jus 
suum cuique tribuendi.” (Justice is the constant and 
perpetual wish to render every one his due). Justinian 
reduced the maxims of the law to three: “Juris 
praecepta sunt haec: honeste, vivere, alterum non 
laedere, suum cuique tribuere.” (To live decently (or 
decorously), to hurt no one, to give every one his due.) 
The word “honeste” is usually translated ‘“‘honestly”. 
This is not a proper translation. A more secure basis 
could have been found in the foregoing maxims for 
proper and just judicial legislation on the subject of 
proximate cause than in Lord Bacon’s phrase. Bacon’s 
phrase is misleading, it is unscientific, it is not logical 
and he did not have in mind the meaning that has been 
given it when he used the phrase. 

Since it is true that there is no definition of tort, 
no definition of negligence, and no definition of proxi- 
mate cause that will serve as a universal solvent, we 
must look elsewhere for some rule, some norm, stand- 
ard or measure to apply in analyzing the cases involv- 
ing proximate cause. ‘Maine says the most honorable 
thing about the common law, i. e., is its insistence 
upon a careful examination and determination of facts 
before any determination and application of law is 
made.” Maine, Early Institutions, 48. Constitutional 
Law and Equity, Vol. 1, p. 426. It is, therefore, mani- 
fest that each case must be considered by itself in or- 
der that the law may do justice. The above cited 
case Johnson etc. vs. Kosmos, etc., clearly rejects the 
test of “foreseeability.” It holds that “the fact that 
the actor neither foresaw nor should have foreseen the 
extent of the injury or the manner in which it oc- 
curred, does not prevent him from being liable.” 
“That reasonable foresight of harm is the criterion by 
which to determine the existence of negligence in a 
given case is very patent after attention has once been 
directed to the matter...” Foundations of Legal 
Liability, Street, Vol. 1, p. 101. The fact is that the 
danger from lightning was not reasonably foreseeable. 
However, the decision in the above cited case is emi- 
nently just and fair, and is a striking illustration of 
the fact that an enlightened court can free itself from 
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shackles of sophistry, scholasticism and rhetoric when 
justice so demands. 

The above cited case comes strictly within the 
meaning of the definition of proximate cause which I 
have set forth above. The act of the defendant was 
negligent. The result of defendant’s act was a passive 
condition which constituted one of the conditions that 
produced the injury and damage complained of. The 
act of the defendant was an omission to do something 
which the court held it was legally bound to do. 

Acts of assault and battery, rape, murder and 
like offenses present no problem of proximate cause. 
The facts may be in dispute, and so questions may 
arise which it is necessary under the law, should be 
submitted to a jury for determination. In such cases 
there is little difficulty once the facts are determined 
in deciding which “condition” shall be selected as the 
proximate cause of the injury. In the case above 
cited a more complex state of affairs is presented, and 
had the court not been animated by considerations of 
justice which were implicit in the mind of the court, 
although not set forth in the decision itself, the court 
could have and would have rendered a different de- 
cision in the case, and such decision could have been 
supported by the text of many writers on the subject 
of tort, and by many decisions that constitute prece- 
dent. The court might even have said, as a judge did 
in deciding a negligence case in favor of a defendant, 
that the plaintiff “should have had an accident pol- 
icy.” In the above cited case the court could not have 
had in mind any definition of tort, any definition of 
negligence or of proximate cause, that was conclusive 
or that furnished an easy guide for decision. The de- 
cision is simply based upon principles of enlightened 
justice, and this is more than can be said for many of 
the decisions that are to be found in the books. 

Even Judge Cardozo, evidently constrained by 
the principle of stare decisis, following a series of 
cases dealing with the spread of fire, beginning with 
Ryan v. New York Central R. R., 35 N. Y. 210 (1866), 
set a spatial limit to proximity of result. See Bird v. 
St. Paul F. & M. Ins. Co., 224 N. Y. 47, 129 N. E. 86 
(1918). The judge discussed the earlier authorities 
in New York on the subject of causation and said that 
the view of causation there expressed “shows how im- 
possible it is to set aside as immaterial the element of 
proximity in space. The law solves these problems 
pragmatically. There is no use in arguing that dis- 
tance ought not to count, if life and experience tell us 
that it does.” This language is in the face of the 
truths of philosophy, and of what we know of the 
mind’s ability to deal with the problem involved. 
There is no legal or scientific basis for such a theory 
based on spatial proximity. The Ryan case has been 
repeatedly repudiated. 

The case of People v. Botkin, 132 Cal. 231, 64 Pac. 


286 (1901) presented the fact that a person sent pois- 
oned candy in the mails to Delaware from California. 
It was eaten in Delaware by the victim. The Cali- 
fornia sender was held to be the cause of death. Cause 
and effect were thousands of miles apart. There is 
no greater force in the argument that there must be 
proximity in time. The cases prove it. Therefore, it 
becomes plainly manifest that courts in attempting to 
distort Bacon’s maxim into a rule of decision that may 
be applied to the cases involving the question of proxi- 
mate cause are laboring under a great burden, and 
have assumed a task which they cannot perform. 
Furthermore, in the California case the proximate 
cause of the victim’s death was the poisoned candy, 
and the cause actually chosen by the court was the re- 


. sult of a choice based upon moral considerations and 


the guilt of the sender. In considering this case it is 
impossible to separate cause and effect and -the crime 
involved. It is also impossible to separate cause and 
effect from the idea of negligence involved in so many 
cases. And, although the decisions have established 
an artificial standard, namely, the objective standard 
of the “ordinarily prudent man’, and pretend that 
they leave out all considerations of legal or moral de- 
linquency, such in truth is not the fact, and such con- 
siderations constitute part of the bases of many de- 
cisions. It is strange indeed that the courts and text 
writers have attempted to maintain that the matter of 
culpability as a basis for tort should be considered in 
connection with the status of an act or omission as a 
breach of duty rather than in connection with the in- 
herent nature of the duty itself. Yet the truth is that 
“a principle of natural ethics universally recognized 
by civilized men imposes on each individual the duty 
to so regulate his life activities as not to injure an- 
other, either intentionally or carelessly. The law of 
torts rests on that ethical principle.” Pittsburgh, C., 
C. & St. L. Ry. Co. vs. Nichols, 130 N. E. 546, 553, 78 
Ind. App. 361. 

A comparison will be enlightening. “Did the 
early English law so completely ignore the moral quali- 
ty of the act of killing in self-defense as to make it a 
crime? Strictly speaking, yes. An official reporter 
of the time of Edward III and Lord Coke were doubt- 
less in error in stating that prior to 1267 a man ‘was 
hanged in such case just as if he acted feloniously.’ 
But such killing was not justifiable homicide. The 
party indicted was not entitled to an acquittal by a 
jury. He was sent back to prison and must trust to 
the king’s mercy for a pardon. Furthermore, al- 
though he obtained the pardon, he forfeited his goods 
for the crime. BUT THE MORAL SENSE OF THE 
COMMUNITY COULD NOT TOLERATE INDEF- 
INITELY THE IDEA THAT A BLAMELESS SELF- 
DEFENDER WAS A CRIMINAL, OR THAT HE 
SHOULD HAVE TO MAKE COMPENSATION TO 
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HIS CULPABLE ASSAILANT. By 1400 self-defense 
had become a bar to an action for battery. Pardons 
for killing in self-defense became a matter of course; 
ultimately the jury was allowed to give a verdict of 
not guilty in such cases, and the practice of forfeiting 
the goods of the defendant died out.” 

Selected Essays on the Law of Torts, 

pp. 1-2. 
“The early law asked simply, ‘Did the defendant 
do the physical act which damaged the plaintiff?’ The 
law today, except in certain cases based upon public 
policy asks the further question, ‘Was the act blame- 
worthy?’ The ethical standard of reasonable conduct 
has replaced the unmoral standard of acting at one’s 
peril.” 

Idem. p. 3. 
About 1300 years before the time alluded to 
above (1267), when persons were punished severely 
for acting in self-defense, the great Roman Cicero, of 
whom it was said that he was the most learned Roman 
of his time except one, said in his defense of Milo: 
“Insidiatori vero et latroni quae potest inferri in- 
justa nex? Quid comitatus nostri, quid gladii volunt? 
Quos habere certe non liceret, si uti illis nullo pacto lic- 
eret. Est igatur haec, judices, non scripta, sed anta lex; 
quam non didicimus, accepimus, legimus, verum ex 
natura ipsa adripuimus, hausimus, expressimus; ad 
quam non docti sed facti, non instituti sed imbuti 
sumus,—ut, si vita nostra in aliquas insidias, si in vim 
et in tela aut latronum aut inimicorum incidisset, 
omnis honesta ratio esset expediendae salutis. Silent 
enim leges inter arma; nec se expectari jubent, cum 
ei expectare velit, ante injusta poena luenda sit, quam 
justa repetenda. Etsi persapienter et quodam modo 
tacite dat ipsa lex potestatem defendendi, quae non 
hominem occidi, sed esse cum telo hominis occidendi 
causa vetat; ut, cum causa non telum quaereretur, qui 
sui defendendi causa telo esset usus non hominis oc- 
cidendi causa habuisse telum judicaretur. Quapropter 
hoc maneat in causa, judices: non enim dubito quin 
probaturus sim vobis defensionem meam, si id memi- 
neritis quod oblivisci non potestis, insidiatorem jure 
interfici posse.” 

Here we have the law of self-defense set forth in 
a Roman trial, by a man whose enlightened precepts 
were such that they rival the teachings of Christ. Of 
him it was said: “Few men have made so distinct an 
impression on modern literature and thought, he 
touched many things which he did not adorn, but there 
is hardly any kind of intellectual activity that is not 
conspicuously indebted to his precepts or his example.” 

What is justice? Paulsen, Ethics, (Thilly’s Trans- 
lation), chap. 9, has the following: 

“Justice, as a moral habit, is that tendency of the 
will and mode of conduct which refrains from disturb- 
ing the lives and interests of others, and as far as pos- 
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sible, hinders such interference on the part of others. 
This virtue springs from the individual’s respect for 
his fellows as ends in themselves and as his co-equals. 
The different spheres of interests may be roughly 
classified as follows: body and life; the family, or the 
extended individual life; property, or the totality of 
the instruments of action; honor, or the ideal exist- 
ence; and finally, freedom, or the possibility of fash- 
ioning one’s life as an end in itself. The law defends 
these different spheres, thus giving rise to a cor- 
responding different number of spheres of rights, each 
being protected by a prohibition . . . To violate the 
rights, to interfere with the interests of others, is in- 
justice. All injustice is ultimately directed against 
the life of the neighbor; it is an open avowal that the 
latter is not an end in itself, having the same value as 
the individual’s own life. The general formula of the 
duty of justice may therefore be stated as follows: 
Do not wrong yourself, and permit no wrong to be 
done, so far as lies in your power; or, as expressed 
positively: Respect and protect the right.” 

“Many things are left undone by the state, as it 
were under protest, and only because it is thought that 
interference would do more harm than good.” 

Pollock. 

Right here it is pertinent to say Puritan indi- 
vidualism, which is to say, the Puritan conscience, has 
had a baleful effect on the administration of justice. 
Some of the decisions springing from this influence 
are barbarous. They evince a lack of human sym- 
pathy, an inability to comprehend the principles of 
ethics and humanity that should animate courts, that 
is surprising. In the matters of assumption of risk 
and contributory negligence, legislatures have inter- 
vened with advantage to humanity ... “Yet courts 
long had a tendency to read the doctrine of contribu- 
tory negligence into statutes even where the legisla- 
ture tried to get rid of it.” 

The Spirit of the Common Law, Pound. 
p. 48. 
Enough has been said to make it clearly manifest 


that the courts in dealing with the matter of “proxi- 


mate cause” owing to the use of an inept formula of 
words, and the fact that it is customary at the present 
time in deciding cases, and writing judicial opinions to 
rely upon the precedents, have lost themselves in a 
maze of legal jargon from which apparently it is im- 
possible to extricate themselves; the basis of legal 
liability and responsibility has been lost sight of, and 
the rationale of decision in tort cases has been so ob- 
scured that there is little logic or justice in a great 
many of the decisions. 

All mistakes arise from ignorance of one kind or 
another. The ignorance may be of a more or less per- 
manent kind, or it may be of the nature of inad- 
vertence, or.result from some temporary forgetfulness. 
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Nevertheless, it is ignorance. A young lady asked the 
renowned Dr. Samuel Johnson why he gave an im- 
proper definition of a word in his dictionary. He re- 
plied, “Ignorance, madam, ignorance.” So the fact is. 
The case of Mitnick vs. Whalen Bros., 163 Atlantic Re- 
porter, 414, from which I quote below shows a dis- 
tinct advance towards enlightenment on the part of 
the courts, shows the acquisition of scientific knowl- 
edge and a heightened sense of justice, and an advance 
towards reason in deciding what is proximate cause in 
a tort case. 

The court said in part: “The complaint alleges 
that two automobiles, one driven by the agent of the 
defendant Whalen Brothers, Incorporated, and the 
other by the defendant Yakiwoczuk, collided with each 
other by reason of the negligence of both drivers while 
the plaintiff was upon the sidewalk close to them, and 
that as a result she was badly frightened and immedi- 
ately fainted, later had a miscarriage, and suffered 
pain and nervous shock. The jury might reasonably 
have found that the cars collided at a street intersec- 
tion with a considerable crash; that one of them was 
overturned and came to rest near the northeast corner 
of the intersection; that the plaintiff, having crossed 
the street, had just reached that corner; that hearing 
the crash she looked, saw a car turned toward her, and 
screamed, fainted, and fell; that when she regained 
consciousness she was helped to the veranda of her 
mother’s house directly across the street, where she 
sat for a few minutes; that while there she felt and 
complained of pain in her back and right hip; that she 
was then put to bed, and her mother on examining her 
discovered a bloody discharge; that thereafter she was 
largely confined to her bed, suffered pain, and five 
days later had a miscarriage; and that this miscarriage 
resulted from her fright and fall. 

“The defendants claim that proof of these facts 
was not sufficient to sustain the verdict rendered in 
her favor because her pain and suffering and the mis- 
carriage resulted solely from her fright at the col- 
lision. * * * That the results for which the plaintiff 
sought recovery were not such as would have been 
reasonably anticipated by the drivers of the cars is no 
basis for denying the liability of the defendants, Rey- 
nolds v. Land Mortg. & Title Co., 114 Conn. 447, 455, 
159 A. 282; nor is it so extraordinary that a pregnant 
woman upon a sidewalk close to the spot where two 
automobiles collided should be frightened, should faint 
and fall, suffer pain, and later a miscarriage, that the 
jury might not reasonably find the negligence of the 
drivers to be the proximate cause of those results.” 
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judicially know.” Therefore, no lawyer knows on 
what to rely in this respect, but all lawyers who have 
considered the matter knows what a litigant has a 
right to expect, and that is that the courts take ju- 
dicial knowledge of facts which are commonly and 
scientifically established. And a lawyer has a right 
to expect this. It is therefore strange that in an at- 
tempt to do justice, and to arrive at a correct rule, 
that in decisions such as the foregoing recognition is 
not specifically taken of the established scientific 
facts. There is no reason why a court cannot quote a 
standard work on medicine or psychiatry, instead of 
rehashing the former decisions that are pertinent, and 
harking back to rulings of other courts to support a 
decision that is scientific and just. Impliedly the 
courts do take judicial cognizance of the discoveries of 
science. 

In a notable work, the Basis of Psychiatry, Buck- 
ley, p. 386 we find the following: 

“The disturbances found among the patients 
classed as “shock” cases fall into two groups: 

1. Disturbances of psychic functions; Among 
these were delirium and hallucinatory confusion, am- 
nesia and anxiety neuroses. 

2. Disturbances shown by disordered physical 
function: (a) Cardio-vascular disturbances: Function- 
al heart disorder, lowered blood pressure, diarrhea, 
polyuria, sweating, vomiting; (b) disturbances of vol- 
untary musculature: Paralyses, contractures, tremors, 
disturbances of gait, tics, convulsions and disorders of 
speech; (c) Sensory disorders: Blindness, deafness, 
hyperaesthesias and anaesthesias.” 

Dr. Buckley, among other things, was alienist to 
the Philadelphia Orthopaedic Hospital and Infirmary 
for Nervous Diseases and Medical Superintendent of 
Friends Hospital, Frankford, Pa. He is a renowned 
man of great learning. : 

What need to rehash the decisions that omit the 
real sources of knowledge on the pertinent matters in- 
volved in such cases, when the published volumes of 
renowned scientists are available and could be quoted 
to sustain a just decision? 

Many courts deny liability in cases such as the 
one quoted above. Their holdings, of course, are in- 
excusable. They are simply unscientific and unjust. 

The Supreme Court of the United States has said 
that it takes judicial cognizance of existing knowledge. 
Yet, constantly, the courts say, with reference to mat- 
ters of common scientific knowledge, that is as com- 
mon as scientific knowledge becomes, that ““We do not 
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Miami, Florida, October 10, 1933. 


Hon. Giles J. Patterson, President, 
Florida State Bar Association, 
Florida National Bank Building, 
Jacksonville, Florida. 


SUBJECT: Revision Judiciary Article of 
Constitution, etc. 


Dear Sir: 


Your Special Permanent Committee of the State 


Bar Association, appointed for the purpose of prepar- 
ing a revision of the Judiciary Article of the Constitu- 
tion of Florida and such acts as will be considered 
necessary to make the revised draft of the Constitu- 
tion effective, begs leave to submit the following pre- 
liminary report: 


This Committee met in the City of Jacksonville 


on the 7th day of October, 1933, there being present 
at such meeting the following members: 


John C. Cooper, Jr., Jacksonville. 
T. M. Shackelford, Jr., Tampa. 
James E. Calkins, Miami. 


The other two members of the Committee, Wm. H. 
Watson of Pensacola and R. F. Maguire of Orlando, 
were unable to attend. 


The Committee requested Giles J. Patterson, as 


President of the Association, to sit with the Com- 
mittee. 


The Committee entered into an informal discus- 


sion of the following questions: 


PRELIMINARY REPORT OF SPECIAL PERMANENT COMMITTEE ON REVISION OF 
REVISION OF THE JUDICIARY ARTICLE OF THE CONSTITUTION OF FLORIDA 


1. What should be the form of the Judiciary 
Article of the Constitution? 

2. Should the Judiciary Article be patterned 
after the Federal Judiciary Article, or be less gen- 
eral and more specific? 

3. Should the judges be appointed or elected ? 

4. Should the terms of office of the judges 
be lengthened to 8 years for circuit judges and 
12 years for supreme court judges? 

5. Should the salaries of the judges be sub- 
ject to change during the term for which the 
judge was elected? 

6. Should there be an intermediate court of 
appeals, or should the supreme court be increased 
to 7 justices? 

7. Should there be more than 3 courts in 
Florida, a county court with probate and inferior 
civil and criminal jurisdiction, a circuit court, and 
a supreme court; and should such provision be 
uniform throughout the state? 

While the Committee had some definite idea con- 


cerning these subjects no definite action was taken 
thereon, but the questions were left open for future 
discussion. 


The Committee adjourned to meet again in Jack- 


sonville, Florida, on November 4, 1933, in the office of 
the President of the Association. 


Respectfully submitted this 10th day of October, 


1933. 


JAMES E. CALKINS, 
Chairman. 
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THE WRIT OF CERTIORARI AS AN APPELLATE PROCEDURE 
By A. H. ROTHSTEIN, of the Jacksonville Bar. 


In the ensuing discussion of certiorari proceed- 
ings, the writer will confine his treatment to the use 
of the writ of certiorari as an appellate procedure. 
The other purposes for which this remedy is available 
are not to be treated in this article. 

The decisions of the Florida Supreme Court upon 
the function of this writ reveal that the Court exer- 
cises a wide discretion in its issuance and that, con- 
sequently, each case must be decided largely upon the 
particular circumstances involved therein. It is true 
that certain guiding principles have been at various 
times enunciated, but as the various cases have arisen 
it seems evident that these oft-quoted principles have 
not been so closely adhered to. 

The appellate power over certain inferior courts 
has, by our constitution, been placed in the circuit 
courts. Article V., Section 11, Constitution of 1865. 
Section 5 of the same article of the constitution gives 
the Supreme Court power to issue writs of certiorari. 

Early in the jurisprudence of this state, a liti- 
gating party, aggrieved at the manner in which the 
circuit court exercised its appellate power, conceived 
that he had a constitutional right to have the Supreme 
Court review his case upon certiorari. The Supreme 
Court decided that the writ of certiorari would issue 
for that purpose. Basnett v. City of Jacksonville, 18 
Fla. 523. The Court then recognized that the writ 
was being permitted to serve an anomolous purpose 
for it was said that, “A certiorari is appellate in its 
character in the sense that it involves a limited review 
of the proceedings of an inferior court. It is original 
in the sense that the subject matter of the suit or pro- 
ceeding which it brings before the Court are not here 
reinvestigated, tried and determined upon the merits 
generally as upon appeal at law or writ of error.” To 
further define the limits of the “appellate nature” of 
the writ was not then attempted. 

But, obviously, such an elementary statement 
needed further elaboration. So, in Ragland v. State, 
46 So. 724, 55 Fla. 157, the Court proceeded to elab- 
orate thus: “Certiorari is a common-law writ, which 
issues in the sound judicial discretion of the court to 
an inferior court ..., in order that the superior court 
may determine from the face of the record whether 
the inferior court has acted without jurisdiction, or 
has not proceeded according to the essential require- 
ments of the law, in cases where no direct appellate 
proceedings are provided by law.” 

The rule was further broadened in Haile v. Bul- 
lock, 91 So. 683, 83 Fla. 538, when the Court said that, 


“serious irregularities or material fundamental errors 
in applying the law, or the entire absence of essential 
evidence with resulting material injury, may be 
ground for quashing a judgment on certiorari in ap- 
propriate proceedings duly taken.” There the court 
proceeded to examine the testimony and because of 
the nature of the evidence adduced at the trial, the 
rulings on the burden of proof and the admission of 
evidence, quashed the judgment. 

Finally, in A. C. L. R. Co. v. Florida Fine Fruit 
Co., 112 So. 66, 93 Fla. 161, the Supreme Court evolved 
this guiding principle: “Where the probative force of 
the evidence affects the jurisdiction of the court, or 
where it is so manifestly contrary to the finding that 
is made on it as to show a palpable abuse of the power 
to determine the controverted facts on the evidence, 
or where the finding clearly indicates that the evidence 
was not duly considered or an erroneous rule of law 
was observed in making the finding, or where there 
was serious misconduct involved in the finding, and 
material injury to the petitioner resulted therefrom, 
the court may, in the exercise of its sound discretion, 
consider such matters and take appropriate action 
thereon in order that the law and justice may prevail.” 

This statement of the law, if applied in practice, 
would obliterate the limitations upon certiorari as an 
appellate procedure. Especially is this true when we 
take into consideration our “harmless error” statute. 
Let us see how these rules have been applied to specific 
cases. 

In Malone v. Quincy, 62 So. 922, 66 Fla. 52, the 
Supreme Court issued the writ of certiorari to decide 
the constitutionality of a city ordinance. 

The erroneous admission of evidence or illegal 
charges to the jury will not authorize the issuance of 
the writ. Benton v. State, 76 So. 341, 74 Fla. 30; Des 
Rocher v. Watkins Towing Co., 143 So. 768; F. E. C. 
Ry. Co. v. Anderson, 148 So. 553. It is certainly not 
difficult to conceive that error in the admission of evi- 
dence or in the giving of charges can be as harmful 
and fundamental as any other sort of departure from 
the essential requirements of the law. 

An order granting a new trial was held review- 
able upon certiorari in Miami Transit Co. v. Stephens, 
143 So. 325. 

The refusal of the Civil Court of Record to allow 
the filing of a plea was held to be such an abuse of 
discretion as to justify the quashal of a judgment on 
certiorari. Edwards v. Knight, 139 So. 582. 

A judgment sustaining a demurrer to a plea was 
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held reviewable upon certiorari in Western Union Tel. 
Co. v. Wright, 84 So. 604, 79 Fla. 600. 

In Jones v. Gen’l. Acc. Fire & Life Assurance 
Corp., etc., 137 So. 889, 103 Fla. 787, the Supreme 
Court upon certiorari reversed the judgment of the cir- 
cuit court afiirming a directed verdict by the trial 
court. 

In each of these instances certiorari, to all prac- 
tical intents and purposes, served as a writ of error. 
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In effect, a second appeal was allowed. Certainly, a 
great deal of effort was wasted by the circuit courts 
in the exercise of their constitutional appellate powers. 
It seems that the writ of certiorari has now been 
clothed with all the adornments of the writ of error, 
except that the latter has an absolute right to present 
itself at court while the former must artfully seek per- 
mission before gaining entrance. 
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LETTER FROM THE PRESIDENT OF THE AMERICAN BAR ASSOCIATION 


To All Members of the Bar: 

At the recent meeting of the American Bar As- 
sociation at Grand Rapids, a nation-wide movement 
was inaugurated which, in its accomplishment, will 
serve the public interest and will also directly benefit 
every member of the bar. When the history of our 
profession is written, the Conference of State and Lo- 
cal Bar Association Officials held on August 29th may 
constitute an important landmark. 

At that meeting a National Bar Program was 
definitely decided upon. A project for focusing the 
attention of lawyers in all parts of the country on a 
few important subjects was adopted and will be car- 
ried out during the coming year. 

The plan for a common effort to solve the most 
troublesome problems of the profession will go far to- 
ward establishing on a firmer footing the position of 
leadership in the affairs of state and nation rightfully 
belonging to the lawyer, but which he now stands in 
danger of losing. 

The subjects which were selected by the Confer- 
ence of Bar Association Presidents and Secretaries 
and which were ratified by the Executive Committee 
of the American Bar Association, were: 

1. Criminal Law and Its Enforcement. 

2. Legal Education and Admissions to the Bar. 

3. Unauthorized Practice of Law. 

4. Selection of Judges. 


A clearing house is being established in the of- 
fice of the American Bar Association in Chicago, 
where information on these and other topics will be 
available and to which reports should be made of any 
action or activity in bar associations over the country. 
It is hoped in this way to crystalize the opinion of 
lawyers on these important matters and to develop a 
national sentiment which will represent the attitude 
of the bar. 

An assistant will be working with me along these 
lines and every effort will be made in the office of the 
American Bar Association to be of assistance to the 
state and local organizations which may desire help 
in doing the contemplated task. 

I feel that this is a great opportunity for the bar 
to exert its influence and by a unity of effort in terms 
of work make an important contribution to the im- 
provement of the administration of justice. 

A concrete program outlining steps to be taken 
by state and local bar associations to assist in this 
program will be sent out shortly. 

I personally believe this movement is designed to 
promote the public welfare and I pledge myself to give 
the full support of my administration to it. 

Faithfully yours, 
EARLE W. EVANS, 
President of the 
American Bar Association. 


AN OUTLINE OF THE NATIONAL BAR PROGRAM 


I. 
The necessity for united action and co-ordinated 
effort by the profession as evidenced by: 

1. Increasing competition by other agencies in vari- 
ous branches of legal work, such as: collections, 
estates and administration, real property and titles, 
and taxation. 

2. Lack of preparedness to meet a multiplicity of new 
problems requiring legal as well as administrative 
adjustment under a cahnging philosophy of gov- 
ernment. 

3. The failure of public confidence in the profession’s 
ability to master problems peculiarly its own, such 
as: proper standards of admission, legal ethics, and 
delay in the administration of justice. 

4. The failure of the Associations to secure the en- 
actment of socially beneficial legislation and to 
combat harmful legislation, and the charge that 
they are not representative, and speak for a section 
of the bar, rather than for the whole bar. 

5. The lack of working contacts between the Associa- 
tions, entailing financial waste and lost energy. 


Il. 
The structure of the American Bar Association. 
Its capacity and ability to lead united effort upon a 
National Bar program. 


1. It is a national organization. 


2. It has a membership of over 28,000. Its Executive 
Committee consists of fifteen members, each of 
whom devotes a very considerable portion of his 
time to the work of the Association. Its General 
Council is composed of one member from each 
state, of prominent and representative character. 
Its membership meets annually in General As- 
sembly. 

3. It has a means of communication, national in cir- 

culation—the Journal of the American Bar As- 

sociation. 

It has adequately staffed headquarters. 

It has personal contacts throughout the country. 

It has permanently established and financed Sec- 

tions, Standing Committees and Special Commit- 

tees, which specialize in work on particular sub- 
jects. 
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It is, therefore, well built to handle and consider 
problems national in scope and of importance to 
the whole bar and to lead and organize a real co- 
ordination of effort. 
The National Bar Program and Coordination Plan. 


How it will work. 


1. 


The first necessity is for a program. It must not 
be too complex. The work done by the various As- 
sociations throughout the country can not all be 
brought to the attention of the bar of the country 
because it is too diversified. The American Bar 
Association has made a survey of the subjects on 
which the state and other associations have in fact 
been at work during the past five years. This sur- 
vey shows that a great deal of work is done but 


‘that it is frequently staggered as to particular sub- 


jects and that no means exist for drawing uniform 
and general conclusions. 
From this survey and conferences with State As- 
sociations and American Bar Association sections 
and committees and others, certain subjects were 
selected. A committee from the Conference of 
Bar Association Officers which met in Grand Rap- 
ids on August 29, chose four of these subjects and 
this choice was ratified by the Executive Commit- 
tee of the American Bar Association. The Nation- 
al Bar Program for the year 1933-1934 will em- 
brace the following topics: 

Criminal Law and Its Enforcement. 

Legal Education and Qualifications for Admission 

to the Bar. 

Unauthorized Practice of Law. 

Selection of Judges, and Bar Activities in Connec- 

tion Therewith. 

What is to be done with the National Bar Pro- 

gram? Cooperation of State and Local Associa- 

tions. 

(a) The Program will be sent to every Associa- 
tion which indicates a desire to take aprt in 
the Coordination movement. 

(b) What will then be the duty of each Associa- 
tion? 

(i) To submit the list of subjects on the 
Program to its Executive Committee or 
appropriate officers and certify those 
subjects which are formally adopted by 
it for cooperative work. 

(ii) Upon certification as to the adoption of 
the National Bar Program in whole or 
part, the Executive Committee and of- 
ficers of each Association are to refer 
the subjects selected to appropriate 
committees of their Association with 
instructions to work upon them during 
the year. The objective will be to ob- 


tain as wide a reaction from its mem- 
bership as is possible—through pub- 
licity in its bar journal or otherwise; 
further, to stimulate discussion in all 
ways possible and especially by fea- 
turing the subjects selected on its an- 
nual program. If possible, it is de- 
sired that some method be devised for 
tabulating or appraising the opinion of 
the bar in the state or locality of any 
Association as to the controversial as- 
pects involved in any subject or pro- 
posal (e. g., if the subject is Unauthor- 
ized Practice, the arguments and senti- 
ment in that locality for or against, 
proposed remedies, etc.) ; finally, to get 
a resolution passed when local senti- 
ment has crystalized, registering it for 
or against the proposals involved under 
any of the subjects or problems consid- 
ered; and, lastly, to furnish, in addition 
thereto, all pertinent information as to 
local conditions influencing local feeling. 

(c) To send evidence of local reactions, commit- 
tee conclusions, opinions and any resolutions 
to the American Bar Association headquar- 
ters within eight months, and not later than 
May 1, 1934. 

(d) From time to time to send to the American 
Bar Association headquarters for informa- 
tion, literature, reports or notations as to 
what action is being taken in other states in 
the consideration of such subjects, and like- 
wise for digests of the work of their Associa- 
tions. 


. What the American Bar Association will undertake 


to do. 

(a) Inform all cooperating Associations as to the 
opinions and work of other Associations and 
their committees, in other parts of the coun- 
try, on the subjects on the National Bar 
Program. 

(b) Provide the same service in respect to work 
being done, and findings and conclusions of 
the American Bar Association committees 
and sections on the same subjects. 

(c) Eventually (probably not during the first 
year or two), prepare and send out printed 
monthly service, covering information on 
subjects in the National Bar Program, and 
any other information helpful and necessary, 
to cooperating Associations. 

(d) Advise all cooperating Associations as to na- 
tional legislation affecting their interest, 
with digest and comment as to probable ef- 
fect of such legislation on members of the 
legal profession. 
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(e) Provide field service to discuss by personal 
contact and interview, ways and proposals 
for further advancing the work in the mu- 
tual interest of the Coordinated Associations. 

(f) After May {st, digest material received from 
cooperating Associations showing combined 
opinions, work, findings and conclusions of 
the Associations which have been working 
upon the National Bar Program during the 
year. Analyze this material, presenting the 
arguments advanced for and against con- 
troversial phases of any subject. Tabulate 
and furnish statistical supporting data when 
necessary. Build a permanent file and record. 

(g) Print such conclusions and findings, at least 
in summary form, either in the American 
Bar Association Journal, or special annual 
report or as part of the report of its appro- 
priate committees or sections, in order to in- 
sure permanent preservation of the work of 
cooperating Associations. 

(h) Provide a forum, when necessary, for the 
debate of controversial aspects of any sub- 
ject upon which national opinion has crystal- 
lized on two sides. Arrange suitable pro- 
gram with informed speakers for the debate 
and discussion of such subjects as are need- 
ful of wide opportunity for discussion at an 
annual meeting. This provision guarantees 
to the membership of the bar an opportunity 
to present its views in distinction to and re- 
gardless of the work done by committees. 

(i) Secure suitable publicity in the press and 
through legal publications of all ultimate 
findings and conclusions, so that the atten- 
tion of the public may be awakened to the 
significance and breadth of the work under- 
taken. 


IV. 
Considerations not involved in the Coordination 


Plan and National Bar Program. 


A. 


2. 


It does not require money from the cooperating 
Associations. The service offered is not sold. 
It does not deprive the constituent Associations of 
autonomy nor does it seek to destroy or impair or 
govern them. It does not seek to control local 
opinion. 
The mechanics of the plan are not dependent upon 
so-called “uniformity of effort” by every Associa- 
tion. State and Local Associations range from 
those highly organized and very active to some 
which are not well organized and are inactive. 
Under the Plan and movement proposed, strong, 
active and willing Associations can cooperate to as 
great a degree as they desire without being held 
back. 
The Plan does not present any problem or change 
in the internal political organization of either the 
constituent Coordinated Associations, or the Amer- 
ican Bar Association. 
If the Coordination Movement is adopted and is 


successful what will be accomplished ? 


1, 


The profession will discharge its duty to the pub- 
lic to a much greater degree than it is at present. 
It will regain its rightful place of leadership in our 
national life which it is now in danger of losing. 
It will accomplish something concrete and practical. 
It will influence public opinion and professional 
public opinion and present a united front in shaping 
enlightened legislation. 

SUBJECTS ADOPTED FOR CURRENT YEAR 
Criminal Law and Its Enforcement. 

Legal Education and Qualifications for Admission 
to the Bar. 

Unauthorized Practice of Law. 

Selection of Judges, and Bar Activities in Connec- 
tion Therewith. 
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Shepard Stands the Test of Time 


There is about Shepard’s, as of all things well made, 
an enduring excellence which grows more apparent. 
The feeling of pride which is justly yours when you 
say, | his is my copy of Shepard’s Citations,” becomes 
something more than that as time tests the full measure 
of its performance. 


Inevitably, surely, it merits high place among your 
cherished possessions and inspires that deep regard 
and loyalty which are a part of the Shepard tradition. 
The very character of Shepard is reflected in the sta- 
bility of its making and the notable list of subscribers, 
who have chosen it as a service which represents the 
highest ideals in the field of legal research since 1873— 


sixty years ago. 


For here is a service built in the very spirit of fine 
craftsmanship—slowly, unhurriedly, without compro- 
mise in even the smallest detail. By its faultless service, 
by the honored prestige of its name, you will know that 
it is as nearly perfect a legal service as it is possible to 
produce. 


SHEPARD’S CITATIONS 
- The Frank Shepard Company 


76-88 Lafayette Street 
New York 
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TWO NEW IMPORTANT PUBLICATIONS 


Encyclopedic Digest 


Florida Reports 


— 
- FEDERAL CASES PERTAINING TO FLORIDA LAW 


To be complete i in 15 Handy Volumes 
(5 Volumes now ready) 


_ A “LIFE-TIME” DIGEST 
Will be kept to date by Pocket Parts 


Price, terms and 
specimen pages, 


mailed on request. 


In Florida | 


By DANIEL H. REDFEARN 
(Of the Miami Bar) 


Contains the 1933 Probate Act 
141 Forms 


Price $15.00 Delivered 


M. ELLIOTT 
Florida 


HARRISON COMPANY 
| LAW BOOK PUBLISHERS 
Auanta, Georgia 


WE DO OUR PART 
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